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I. STATEMENT OF THE CASE
A.

Nature of the Case.
This case arises out of a $100,000.00 "dishonesty bond" issued by Western Surety to Dr.

Greenwald's neurosurgical practice, Greenwald Neurosurgical, P.C., on November 12, 2002.
(R., pp. 470-471.) The bond protected the neurosurgical practice from theft by its employees. In

2013, Matthew Udy, an employee of Greenwald Neurosurgical, P.C., allegedly stole in excess of
$300,000.00 from Dr. Greenwald personally, Allagash Realty, LLC (a real estate company
owned by Dr. Greenwald and his wife), and/or from Greenwald Neurosurgical.
Because the bond only covered loss to Greenwald Neurosurgical, Western Surety
repeatedly requested proof of amounts take from it and declined coverage to Dr. Greenwald
personally and Allagash Realty.
Dr. Greenwald, and then Dr. Greenwald's attorneys, ignored the request for an
itemization of damages to Greenwald Neurosurgical, argued that all three entities were covered,
and sued. Greenwald Neurosurgical continued its pre-lawsuit refusal to itemize its losses during
discovery. The parties litigated who was the insured under the bond, and the district court agreed
with Western Surety on summary judgment that the bond only covered losses to the
neurosurgical practice. (R., pp. 283-287.)
Greenwald Neurosurgical then filed for summary judgment, purporting to present
undisputed facts that its damages were in excess of $100,000.00, even though these facts were

contradicted or inconsistent with facts presented during discovery and in the pre-suit presentation
of the claim. 1
The district court granted summary judgment, in spite of recognizing that the proof of the
entity from which Udy had stolen had been "re-characterize[d]" and gone through a
"metamorphosis." (R., p. 704.) Rather than analyze whether there were disputed issues of fact,
the district court stated, "the focus is whether the record supports a claim that the P.C. suffered
damages." (R., p. 704.)
Western Surety appeals the grant of summary judgment, as there were numerous issues of
disputed fact that precluded it. Greenwald Neurosurgical did not submit sufficient proof of loss
either before litigation, or on summary judgment, that it suffered a loss. Furthermore, Greenwald
Neurosurgical changed its story regarding which entity suffered loss once the district court
determined that only it was covered. The evidence on summary judgment of a loss to the
neurosurgical practice was disputed and fraught with credibility issues.
The district court also erred in finding that Udy qualified as an "employee" of Greenwald
Neurosurgical in spite of his hybrid status. At the very least, this was an issue of fact for the
Jury.

The pre-suit claim, which was submitted in pieces during 2013-2014, stated that Udy had taken
$140,095.00 in rental checks from Allagash Realty and charged $130,091.20 on credit cards in
Dr. Greenwald's name. (R., p. 478.) The pre-suit claim did not contend that Udy Udy induced
Greenwald Neurosurgical's office manager, Janeene Ditmore, to transfer Greenwald
Neurosurgical funds to pay Allagash Realty expenses and the credit card balances that were run
up by Udy. Greenwald Neurosurgical made this contention for the first time in its April, 2017
summary judgment motion, which it based on affidavits from Ditmore and its accountant, Troy
Clayton. (R., pp. 309 and 317.)
1
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B.

Course of Proceedings.

Suit was filed November 5, 2015. (R., p. 12.) Western Surety filed for summary
judgment on October 21, 2016. (R., p. 27.) The court granted partial summary judgment to
Western Surety on January 13, 2017, finding that the bond only covered losses to Greenwald
Neurosurgical. (R., p. 283.) The district court also granted Western Surety's motion to continue
the trial of January 11, 2017.
Greenwald Neurosurgical filed for summary judgment on April 25, 2017 (R., p. 290),
which the district court granted on June 30, 2017. (R., p. 695.) The district court entered
judgment on July 17, 2017. Greenwald Neurosurgical filed a motion for attorney fees on August
4, 2017 (R., p. 710), which the district court granted in part on August 29, 2017. (R., p. 755.) A
final amended judgment was entered on August 29, 2017. (R, p. 753.)
C.

Statement of Facts.
1.

Greenwald Neurosurgical Obtains the Dishonesty Bond.

Brent H. Greenwald, M.D., through his insurance agent, Alpine Insurance Agency,
submitted an application for a dishonesty bond for Dr. Greenwald's medical practice on
November 5, 2002. (R., p. 464.) The name of the business to be insured was "Greenwald
Neurosurgical", the Insured's type of business was "Neurosurgery", and the purpose and
function of the business was to "evaluate and treat neurosurgical disorders." (Id.) The
"Classification of Business" section in the Bond Application specified the insured's type of
business as a professional office. (Id.) The application also provided that Greenwald
Neurosurgical employed five (5) people, and had two (2) officers, one being Dr. Greenwald.
3

(Id.) The owners/officers acknowledged they were not covered by the Bond in the application.
(Id.) The amount of coverage requested was $100,000.00 per employee. (Id.)

On November 12, 2002, Western Surety Company issued Brent H. Greenwald dba
Greenwald Neurosurgical a Dishonesty Bond, Bond No. 69428850 ("Bond"), which provided
$100,000.00 of indemnity on each of the Insured's employees. (R., pp. 311-312.) The Bond
identified "Brent H. Greenwald dba Greenwald Neurosurgical 2" as the "Insured." (R., p. 470.) 3
The Bond provided the Insured would be indemnified:
against any loss of money or other property which the Insured shall sustain or for
which the Insured shall incur liability to any Customer or Subscriber of the
Insured through any fraudulent or dishonest act or acts committed by any
Employee or Employees of the Insured ...
(R., p. 470.)

2.

Greenwald Neurosurgical Hires Matthew Udy.

On December 8, 2009, Greenwald Neurosurgical hired Matt Udy as a "business and
financial manager." (R., p. 474, 'J[ 2.) Greenwald Neurosurgical was purportedly Mr. Udy's
employer and paid his salary, (R., p. 496), though on more than one occasion in the litigation he
was referred to as an "officer" in the company. (R., p. 122 (referring to him as a "CFO") and p.
312, 'J[ 17 (referring to him as the "financial officer").)

Brent H. Greenwald dba Greenwald Neurosurgical is not a registered entity with the Idaho
Secretary of State's office.
3 As noted the district court ruled that only the neurosurgical practice was insured from loss
under the bond: "[T]he remaining issue in this matter is whether the P.C. sustained damages as a
.result of Udy's conduct, and if so, the amount of those damages." (R., p. 287.)
2
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Unknown to Western Surety was that Greenwald Neurosurgical also employed Mr. Udy
to act as Dr. Greenwald's personal assistant (R., p. 310, <j[ 8) and to manage the rental properties
of Allagash Realty, LLC, a separate real estate company owned by Dr. Greenwald and his wife. 4
Dr. Greenwald's real estate company, Allagash Realty, LLC, owned multiple investment
rental properties, and Mr. Udy was responsible for handling collections for that company. (R., p.
491.) 5 According to Dr. Greenwald in his initial claim to Western Surety, Udy's responsibilities
included "the receipt of income from all sources." (R., p. 484, <j[ 3.)
According to Dr. Greenwald and Ms. Ditmore, Udy was responsible for "payments to
credit card accounts," (R .. , p. 472, <J[ 3; id., p. 310, <j[ 9 (responsibilities included "payment of Mr.
Greenwald's personal credit card accounts ... "). Udy was also responsible for managing "Mr.
Greenwald's investment accounts and paying his personal bills." (Id., p. 310, <J[ 8.)
The variety of tasks, responsibilities, and employment relationships assumed by Udy
were far outside the scope of activities represented in the bond application. (R., p. 464 (noting
that the type of business bonded was "neurosurgery").)
Mr. Udy's employment with Greenwald Neurosurgical provided "unrestricted access" to
Dr. Greenwald's "personal and business accounts." (R., p. 472, <J[ 3.)
Throughout the litigation, Greenwald Neurosurgical and its representatives referred to Udy by
different titles. In Dr. Greenwald' s affidavit of November 11, 2016, submitted in opposition to
Western Surety's Motion for Summary Judgment, he referred to Udy as his "financial manager
and personal assistant." (R., p. 96, <J[ 13.) Greenwald Neurosurgical's interrogatory responses of
April 20, 2016, referred to Udy as "CFO." (R, p. 122.) Its briefing on summary judgment
claimed Udy was "employed by Brent Greenwald." (R., p. 210.) She also referred to him as a
"financial officer." (R., p. 312, <J[ 17.)
5 Police report noting Udy "handled the collections for Dr. Greenwald's Alagash [sic]
properties."
4
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3.

Greenwald Neurosurgical Discovers Udy's Theft and Presents a Claim.

On September 11, 2013, Greenwald Neurosurgical was informed by a local retailer that a
man had made a purchase using a credit card bearing Dr. Greenwald's name. (R., p. 473, 'I[ 4.)
Dr. Greenwald and Janeene Ditmore, a Greenwald Neurosurgical employee, determined Mr. Udy
was the individual who had made the purchase. (R., p. 473, '!['I[ 4 and 5.) The two of them met
with Mr. Udy that same day to discuss the purchase. (Id., at 'I[ 5.) Also attending was Troy
Clayton, Dr. Greenwald's CPA. Mr. Udy admitted that he used Dr. Greenwald's credit card for
his personal use on several occasions. Mr. Udy was terminated after the meeting concluded.
(Id.)

After the meeting, Mr. Clayton began a financial audit of all records and accounts Udy
had access to in his capacity as "financial manager." (Id.,

CJ[

6.)

Through his counsel, Dr. Greenwald notified Western Surety of a likely bond claim on
October 10, 2013. (R., p. 476.) A formal claim was submitted to Western Surety via a letter on
Greenwald Neurosurgical letterhead on January 19, 2014. (R., p. 482.) Attached was a sworn
statement in proof of loss (R., p. 483) and an affidavit of Dr. Greenwald. (R., pp. 484-487.) The
affidavit claimed $161,396.52 embezzled "from accounts," $130,091.20 in losses from
"[f]raudulent use of business credit card accounts," $23,907.76 in other unauthorized charges,
accounts and expenses, and $32,000.00 in projected legal fees and costs. (R., p. 487.)6

The $23,907.76 and $32,000.00 amounts are no longer being pursued by Greenwald
Neurosurgical.

6

6

Also submitted in support of the claim were a variety of records, including an Idaho Falls
Police Department report (R., pp. 488-494), a W-2 for Udy (R., p. 496), a "Summary of Total
Amounts Stolen" (R., p. 478), 3 checks to Allagash Realty (R., pp. 522-524), account statements
for personal credit cards in Dr. Greenwald's name (R., pp. 535-665), and a ledger showing
activity in Udy's phony Allagash Realty account. (R., pp. 525-527.)
The various materials submitted by Greenwald Neurosurgical, contained within the 214
pages of the claim file (R., pp. 463-676), did not itemize losses to Greenwald Neurosurgical, Dr.
Greenwald personally, or Allagash Realty, which the district recognized in its Memorandum
Decision and Order:
The attachments [submitted by counsel, Larren Covert] include several account
history reports, credit card statements, and account summaries indicating the
extent to which Udy inappropriately used various credit cards. However, there is
nothing in the 214 pages that clearly identifies any transfers wrongfully made
from the P.C. account to either Allagash, Dr. Greenwald's credit card accounts, or
some other destination.
(R. pp. 704-705.)

4.

The Particulars of the Pre-Litigation Claim.

There were three primary damages amounts submitted as part of the initial claim that
made it through to decision on Greenwald Neurosurgical's motion for summary judgment of
April 25, 2017: (a) $140,095.00 taken "from Allagash" (R., p 478); (b) $21,301.52 in checks

7

made out to Allagash from three tenants in Greenwald Neurosurgical's building (id.); 7 and (c)
$130,091.20 in charges on credit cards in Dr. Greenwald's name. (Id.)
The district court did not award the $21,301.52 on summary judgment. (R., p. 705.) 8
Accordingly, the following discussion will only cover the initial claim with respect to the
$140,095.00 (taken "from Allagash") and the $130,091.20 charged on Dr. Greenwald's personal
credit cards.

a.

The Claim for $140,095.00 "From Allagash".

The materials submitted by Greenwald Neurosurgical to Western Surety asserted that
Udy took $140,095.00 in rental checks from Allagash Realty. As noted, collecting checks to
Allagash Realty was part of Udy's job with Greenwald Neurosurgical.
The "Summary of Total Amounts Stolen" provided to Western Surety identified
$140,095.00 taken "from Allagash." (R., p. 478.)
The Idaho Falls Police interviewed Greenwald Neurosurgical's accountant, Mr. Clayton,
who had determined that Udy had created a deposit account at East Idaho Credit Union and
called it "Allagash," so he could deposit rent checks that were made out to Allagash Realty,
LLC, into his personal account.
Greenwald Neurosurgical submitted the police report to Western Surety as part of the
claim.
The $161,396.52 amount for "[e]mbezzlement from accounts" in Dr. Greenwald's claim
affidavit (R., p. 475) is the sum of the $140,095.00 and $21,301.52 sums set forth in the
"Summary of Total Amounts Stolen." (R., p. 478.)
8 "There is at least an issue of fact as to whether that amount is recoverable in this action, and
therefore summary judgment as to that amount is precluded." (R., p. 705.)
7

8

The interview by Officer Steven Barnes reads as follows:
I called and then met with Troy Clayton on 10/24/13 at Dr. Brent Greenwald's
office and he began explaining the embezzlement to me. * * * * * He said
he [Udy] ... would ... also handle the collections for Dr. Greenwald's Allagash
properties. * * * * * He said it was found Matt Udy had opened and [sic]
account at East Idaho Credit Union and also named it his Alagash account." * *
* * * So the Net Total from 2011 through 2013 rentals taken by Matt Udy was
$140,095.00.
(R., 491, emphasis added.)9
Continuing, the report concluded "there was not a big difference between what went
through Matt Udy's Alagash account and what they show missing from rental collections." (Id.,
emphasis added.) "Troy said Matt told him that is why he named his account Alagash is so he

could run the checks as deposits in his account." (Id., emphasis added.)
Greenwald Neurosurgical submitted a register to Western Surety showing the check
activity in the bogus Allagash account, (R., pp. 525-527), a register Mr. Clayton worked with
Udy to obtain. (R., p. 528 (email from Clayton to Udy requesting a "transaction register from
the day you opened the account until today that shows all activities").)
The register showed the total amount taken from Allagash Realty to be $140,095.00. (R.,
p. 525.)
None of the submitted materials showed or asserted that Udy induced anyone to transfer
money out of Greenwald Neurosurgical's account to pay Allagash Realty expenses and bills, as
Ditmore would claim about three and a half years later. (R., p. 309.)
As Western Surety will cover in more detail, Mr. Clayton's version of Udy's theft of the
$140,095.00 is entirely different than his version in his summary judgment affidavit filed April
25, 2017. (R., p. 317.)

9
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b.

The Claim for $130,090.20 in Credit Card Charges.

The "Summary of Total Amounts Stolen" submitted by Greenwald Neurosurgical
listed five credit cards with $130,091.20 in charges. (R., p. 478.)
These five cards were: (a) Citibank CC #3742 ($74,857.27); (b) Chase Marriott CC
#4176 ($35,360.68); (c) Capitol One Visa CC #8999 ($2,341.72); (d) AMEX Personal CC
#94008 ($13,583.29); (e) Zions ($3,948.24). Greenwald Neurosurgical submitted a summary
sheet for four of the cards, each of which showed only "charges" and not payments. (R., pp. 599,
652, 654, 566.)
According to Dr. Greenwald, the first four cards were "in my name .... " (R., pp. 474, <J[
9; 478; 310.) The Zion's card was also in Dr. Greenwald's name. (R., p. 656.) The
investigating officer was told by Mr. Clayton that "there were five credit cards Matthew Udy
used for his personal use also." (R., p. 492.)
In explaining Udy's use of the credit cards, Dr. Greenwald noted that Udy "routinely paid
for these credit card charges with stolen/embezzled funds from my checking accounts using a
complex scheme of transfers between accounts." (R., p. 486, <J[ 9.) He also stated, "I am unable
to obtain relief from the credit card charges and financial institutions due to the fact that Mr. Udy
has not been formally charged." (Id.,

<J[

10.)

Nothing in the documents submitted by Greenwald Neurosurgical pre-suit identified the
source of funds used to pay any of the credit cards. Rather, the documents simply identified the
charges. Greenwald Neurosurgical did not contend, nor submit documents showing, that
Greenwald Neurosurgical funds were used by Udy to pay the card balances.
10

5.

Western Surety Requests an Itemization of Loss to Greenwald Neurosurgical
and is Ignored.

Because the bond only covered amounts taken from Greenwald Neurosurgical, Western
Surety asked for an itemization of losses to the business. Following receipt of the formal claim
of January 19, 2014, (R., p. 482), Ginger Barnes, who handled the claim for Western Surety, told
Mr. Clayton by telephone on January 27, 2014 that the money taken had to be "company funds."
(R., p. 481.) She reiterated that in a March 21, 2014 letter to Dr. Greenwald that the "bond will

only consider the business funds taken by Mr. Udy." (R., p. 480.) Ms. Barnes explained in her
June 3, 2014 letter to Dr. Greenwald's counsel that she had explained to Mr. Clayton that "the
bond would only cover the money taken from the business of Greenwald Neurosurgical." (R., p.
467.)
Ms. Barnes heard nothing in response to the June 3, 2014 letter, sent a reminder letter on
August 28, 2014, and again requested the information (i.e., an itemization) sought by the June 3
letter. (R., p. 466.) In her January 5, 2015 letter, Ms. Barnes again informed counsel that the
bond did not cover losses to Allagash Realty or to Dr. Greenwald personally. (R., p. 463.)
Again, she asked for documentation that Greenwald Neurosurgical suffered loss. (Id.)
Dr. Greenwald's counsel never provided the requested information to show that Udy
stole money from Greenwald Neurosurgical. In his April 17, 2015 letter he simply ignored Ms.
Barnes' request, writing instead that Udy had been convicted and sentenced. (R., p. 65.) In a
May 15, 2015 letter to Western Surety's counsel, Greenwald Neurosurgical's counsel again
ignored the request for an apportionment and argued that "any type" of business owned by Brent

11

H. Greenwald was covered, and that the fact that Udy gained access to the credit cards and
Allagash funds because of his employment resulted in coverage for the losses regardless of
which entity incurred them: "The dishonest employee was an employee of one of the businesses
owned by Dr. Greenwald. Secondly, the employee gained access to the credit cards and Alagash
funds exclusively through his employment for Dr. Greenwald, in his neurosurgical center." (R.,

p. 227.)
Greenwald Neurosurgical never itemized losses to it before suit, and never provided any
of the information contained in the April 2017 affidavits of Ditmore (Greenwald Neurosurgical' s
office manager) and Clayton (Greenwald Neurosurgical's accountant) that the district court
relied upon in granting summary judgment.

6.

The Parties Litigate the Covered Entity and Greenwald Neurosurgical
Claims Damages of $28,534 in Open Court to A void Summary Judgment.

Western Surety filed for summary judgment on October 21, 2016, contending that there
was no evidence that Greenwald Neurosurgical had incurred a loss. (R., p. 27.) This was a
reasonable position, as roughly a year later the district court's order granting Greenwald
Neurosurgical' s motion for summary noted that none of the materials submitted to Western
Surety pre-suit identified transfers wrongly made from the P.C. account. (R., pp. 704-705.) To
summarize Western Surety's position in that summary judgment, the task should have been as
simple as "noting which funds were actually taken from Greenwald Neurosurgical by Mr. Udy."
(R., p. 34.)

12

In advance of the summary judgment, Greenwald Neurosurgical did nothing in discovery
to document a loss to Greenwald Neurosurgical. Western Surety asked Greenwald
Neurosurgical to itemize the amounts "taken from accounts in the name of Dr. Greenwald's
neurological practice." Its response was that "Matt Udy did not withdraw any funds from any
account. Matt Udy created and submitted fraudulent invoices or charges for unauthorized
payments." (R., p. 122, Answer to Interrogatory No. 10.) When Western Surety asked for all
exhibits to be used at trial, Greenwald Neurosurgical replied "Troy Clayton previously provided
all documents and source information to Western Surety. The documents clearly identify the
amounts stolen." (Id., Answer to Request for Production No. 2.)
In other words, Greenwald Neurosurgical's approach was simply to refer Western Surety
back to what it had been given pre-suit, i.e., the documents the district court found did not
document the amount of loss incurred by Greenwald Neurosurgical. (R., pp. 704-705.)
In opposition to the summary judgment, Greenwald Neurosurgical argued that the bond
covered Dr. Greenwald "personally" 10 and all the businesses "conducted in that location," which
included Allagash Realty and Greenwald Neurosurgical. (R., pp. 69 and 75.) The opposition
stated that "[t]he combined known loss to Dr. Greenwald is a minimum of $347,395.46." (R., p.
72.)
The district court initially ruled that the bond was ambiguous as to who was the insured
and denied the motion for summary judgment. (R., p. 133.) Western Surety moved for
reconsideration, (R., pp. 135-144), which Greenwald Neurosurgical opposed by attacking

10

"It is logical to conclude that the bond was issued to Dr. Greenwald personally."
13

Western Surety for failing to properly underwrite the bond, arguing that Dr. Greenwald was
misled about the scope of his coverage, and that "all losses were made possible only through the
employment of Mr. Udy by Greenwald Neurosurgical." And, therefore, covered. (R., pp. 207214.)11
At the time of the hearing on the motion for reconsideration Greenwald Neurosurgical
still had not presented proof of its losses. It did not argue that it had losses in its briefing and
submitted no affidavit evidence of losses.
To avoid summary judgment, Greenwald Neurosurgical at the summary judgment
hearing stated that: "And Counsel I think incorrectly states that we have not identified losses
from Greenwald Neurosurgical. We have provided documentation showing 28,534 from
Greenwald Neurosurgical. The rest of it was from Allagash and credit card fraud." (Tr.,
01/11/2017 Hearing, 21:23 - 22:2, emphasis added.)
The district granted partial summary judgment, ruling that only Greenwald Neurosurgical
could be insured under bond since Udy was only employed by Greenwald Neurosurgical. (R., p.
287.) 12 Though Western Surety argued there was no proof that Greenwald Neurosurgical had

11 Dr. Greenwald's affidavit in opposition to the summary judgment claimed that he thought that
the bond applied to any business operated "under the roof' of his neurosurgical practice (which
included Allagash Realty) and him personally. (R., pp. 91-92, <l[<I[ 3, 4 ("policy intended to be
purchased in my name personally for all of my professional and business activities"), 6, and 7 ("I
reasonably understood I was the insured.").
12The district court agreed with Western Surety that under Section 3 of the bond, the bond only
covered losses caused by an employee compensated by "wages" or "salary" by the insured.
Because only Greenwald Neurosurgical paid Udy, the bond only covered its losses. (R., p. 285
(noting Udy was only an employee of the neurosurgical practice under the bond's definition of
an employee).)

14

losses, the court noted it was "not convinced the record is undisputed on that issue." (Id.) The
only evidence in the record was counsel's statement at oral argument that there was a $28,534.00
loss to Greenwald Neurosurgical, and the rest was "from Allagash" and "credit card fraud."

7.

Greenwald Neurosurgical Changes its Story on Summary Judgment.

Having lost the battle over which entity the bond insured, Greenwald Neurosurgical
changed key facts in an effort to show Udy took money from it, rather than from Dr. Greenwald
personally or Allagash Realty. It moved for summary judgment based on two affidavits, one by
Janeene Ditmore (Greenwald Neurosurgical's office manager) and Troy Clayton (its accountant).
Ms. Ditmore claimed that Mr. Udy deceived her into transferring $140,095.00 from
Greenwald Neurosurgical's accounts to cover "Allagash expenses and debts." (R., p. 311, <J[ 22.)
Ms. Ditmore stated that Mr. Udy "set up a fraudulent second Allagash bank account which the
office was unaware of." (Id., <J[ 13. a.) She claimed that Mr. Udy would "falsely" tell her that
there were "expenses and bills" to pay out of the "Allagash" or "personal checking account" and
that the account had insufficient funds to cover the expenses. (Id.,

<J[

13. c.) She would then

transfer the funds to "the valid checking accounts," which Mr. Udy would then use for personal
items. (Id.,

<J[<J[

13. c. and d.)

Regarding the credit card fraud, she claimed that Udy told her that he needed to "pay Mr.
Greenwald's credit card statements or other bills." (R., p. 312, <J[ 14. c.) He then requested that
she withdraw money from the Greenwald Neurosurgical account and deposit that into Dr.
Greenwald's personal accounts to enable Udy to "pay Mr. Greenwald's credit card statements
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and other bills". (R., p. 312, <J[ 14. d.) "Through his continual deception, Mr. Udy was using
Greenwald Neurosurgical business funds to pay for his credit card charges." (R., p. 312, <J[ 14. e.)
Ms. Ditmore attached a single sheet to her affidavit itemizing $89,000.00 in transfers
fraudulently induced by Udy from Greenwald Neurosurgical accounts to make the Allagash
Realty and personal credit card payments described above. (R., p. 312, <J[<J[ 15-17 and p. 316,
Transactions by Account.) 13
Mr. Clayton's affidavit said essentially the same things, claiming that Mr. Udy stole the
following amounts from Greenwald Neurosurgical: (a) $140,095.00 fraudulently transferred at
the direction of Mr. Udy from Greenwald Neurosurgical, purportedly for Allagash expenses and
debts; 14 (b) $21,301.52 fraudulently stolen from Greenwald Neurosurgical for tax payments Mr.
Udy directed the tenants to pay to Allagash, later paid by Greenwald Neurosurgical; and (c)
$130,091.20 fraudulently transferred at the direction of Mr. Udy purportedly for Brent
Greenwald's credit card payments, which were actually charges made by Mr. Udy. (Affidavit of
Troy Clayton, <J[<J[ 15. a. - c.) 15

This summary was not produced pre-suit or during discovery. In particular, it was not
referenced or produced in response to Western Surety's interrogatory requesting an itemization
of "amounts taken from accounts in the name of Dr. Greenwald's neurosurgical practice." (R., p.
122.)
,~ "Mr. Udy would present to Ms. Ditmore statements from the fraudulent Allagash account, to
verified lack of funds to pay Allagash expenses." (R., p. 320, <J[ 13.) Ms. Ditmore then deposited
Allagash Realty funds into the fraudulent Allagash Realty account, which Udy then removed for
"personal use." (Id.)
15 "Mr. Udy would approach Ms. Ditmore and report that he needed money from the business
account to pay Dr. Greenwald's credit card statements." (R., p. 319, <J[ 11.)
13
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Mr. Clayton also offered the conclusory statement that "[a]ll of the above amounts were
withdrawn as a result of Mr. Udy requesting the amounts by removed from the Greenwald
Neurosurgical account and placed where he directed." (R., p. 321, <JI 163.)
8.

The District Court's Grant of Summary Judgment in Greenwald
Neurosurgical's Favor.

In its Memorandum Decision and Order of June 30, 2017, the district court stated that
"the focus is whether the record supports a claim that the P.C. [Greenwald Neurosurgical]
suffered damages." (R., p. 704.) The district court seemed to acknowledge that Greenwald
Neurosurgical' s story had changed: "Western is correct that the new affidavits attempt to recharacterize the alleged loss as well as the particular entity suffering the loss." (R., p. 704.)
Continuing, the court reasoned:
However, as indicated above, the claim has always been for policy limits.
Western cannot be surprised by the damages alleged by the P.C. Additionally,
this is not necessarily a case where the amount of the claim has changed
throughout the course of the litigation, rather, it is the source of the lost funds that
has gone through a metamorphosis.
(Id.)

While recognizing that the pre-litigation claims documentation submitted to Western
Surety did not clearly identify "any transfers wrongfully made from the P.C. account to either
Allagash, Dr. Greenwald's credit card accounts, or some other destination," (R., pp. 704-705),
and that the losses were "once accurately attributed to Allagash and/or Dr. Greenwald
personally" (R., p. 705), the district court reasoned that the Ditmore and Clayton affidavits
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shifted the burden of proof "from the P.C. to Western to produce evidence that money was not
transferred from the P.C. account as purported." (Id., p. 705.)
In spite of Western Surety's submission of evidence showing that Greenwald
Neurosurgical's claim submissions and statements in discovery contradicted the Ditmore and
Clayton affidavits, the Court was "not convinced there was a contradiction," reasoning there was
no reason why losses once accurately attributed to Allagash and/or Dr. Greenwald
personally cannot also be traced to losses originally sustained by the P.C. Instead
of contradicting prior disclosures, the new affidavits explain that the P.C., in one
manner or another, was required to replenish the looted accounts out of its general
account, thereby creating losses to the P.C.

(Id., pp. 705-706.)
The court concluded with the observation that Western Surety did not produce "any
evidence to the contrary" that the P.C. was the "source of all money received by Mr. Matt Udy"
as contended by Mr. Clayton. (R., p. 706.)

II. ISSUES PRESENTED ON APPEAL
1.

Did the district court properly grant summary judgment on the grounds that there

was no disputed issue of fact that Udy had stolen in excess of $100,000.00 from Greenwald
Neurosurgical?
2.

Did the district court properly find that Udy fit the bond's definition of an

employee of the insured, Greenwald Neurosurgical?
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III. ARGUMENT
A.

There Were Numerous Disputed Issues of Fact and Witness Credibility Regarding
Which Entity Udy Defrauded.
The district court's decision was rife with error and ignored the numerous facts in the

record that contradicted the Ditmore and Clayton affidavits. The district court did not draw any
inferences in favor of Western Surety, the non-moving party, while seeming to recognize
disputed issues of fact by its concession that the new affidavits "recharacterize[d]" the
"particular entity suffering the loss" and that the "source of the lost funds" went "through a
metamorphosis." (R., p. 704.) The court also acknowledged that the losses were initially
"accurately attributed to Allagash and/or Dr. Greenwald personally ... " (R., p. 705.)
"The court must grant summary judgment if the movant shows that there is no genuine
dispute as to any material fact and the movant is entitled to judgment as a matter of law."
I.R.C.P. 56(a). The moving party bears the "initial burden of establishing the absence of a
genuine issue of material fact." Venable v. Internet Auto Rent & Sales, Inc., 156 Idaho 574,581,
329 P.3d 356,363 (2014). "The burden of proving the absence of material facts is upon the
moving party." Id. "This burden is onerous because even circumstantial evidence can create a
genuine issue of material fact." Harris v. Dep't of Health & Welfare, 123 Idaho 295,298, 847
P.2d 1156, 1159 (1992) (internal quotations omitted). "Once the moving party establishes the
absence of a genuine issue, the burden shifts to the nonmoving party to show that a genuine issue
of material fact on the challenged element of the claim does exist." Venable, 156 Idaho at 581,
329 P.3d at 36.
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"When considering whether the evidence shows a genuine issue of material fact, the trial
court must liberally construe the facts, and draw all reasonable inferences in favor of the
nonmoving party." Fragnella v. Petrovich, 153 Idaho 266,271,281 P.3d 103, 108 (2012).
Last, "[i]t is not proper for the trial judge to assess the credibility of an affiant at the
summary judgment stage when credibility can be tested in court before the trier of fact." Baxter
v. Craney, 135 Idaho 166, 172, 16 P.3d 263,269 (2007).
1.

There Was Ample Evidence that Udy Took $140,095.00 from Allagash
Realty.

In the materials submitted to Western Surety in 2013 and 2014, Greenwald Neurosurgical
identified $140,095.00 as being stolen "from Allagash" (R., p.478), and neither contended, nor
submitted documentation showing, that Udy fraudulently induced Ditmore to transfer Greenwald
Neurosurgical funds to the phony Allagash Realty account he had created at his credit union.
Rather, Mr. Clayton told the Idaho Falls Police Department that Udy had taken rentals from
Allagash Realty. Based on what Mr. Clayton told him, the officer concluded that the "Net Total
from 2011 through 2013 rentals taken by Matt Udy was $140,095.00." (R., p. 491, emphasis
added.) The check deposit ledger submitted to Western Surety showed $140,095.00 in rentals
taken by Udy (R., pp. 525-527), and records none of the transfers Clayton claimed were made to
the account. (R., p. 32, <JI 13 ("Ms. Ditmore withdrew funds from Greenwald Neurosurgical and
deposited the funds into the fraudulent Allagash account ... ").)
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Udy himself told the Idaho Falls Police that he had taken Allagash Realty checks: "He
said it started to be just small amounts here and there and from his rental units but then he began
taking all of it." (R., p. 492.)
Greenwald Neurosurgical never contended in its responses to discovery that Udy had
done anything other than taken $140,095.00 in rentals from Allagash Realty. (R., p 122, Answer
to Interrogatory No. 10 and Response to Request for Production No. 2 (stating that Udy did not
"withdraw any funds from any account" and referring Western Surety to the document submitted
with the claim before litigation commenced).)
Last, at the January 2017 summary judgment hearing Greenwald Neurosurgical's counsel
identified $28,534 in losses to Greenwald Neurosurgical and stated "[t]he rest of it was from
Allagash and credit card fraud." (Tr., 1/11/2017 Hearing, 21:23 -22:2.) Counsel stated later in
that hearing that "we've got credit card fraud. We've got Allagash stolen - money stolen,
embezzled from that, and money from the - the neurosurgical company." (Id., 23: 12-14.)
These facts directly contradict the Ditmore and Clayton contentions, asserted for the first
time in April 2017, that Udy did not take the rent checks but instead induced Ditmore to transfer
Greenwald Neurosurgical funds to cover Allagash Realty debts and expenses. (R., p. 311, <j(CJ[ 13.
b. and c.)
Drawing all inferences in Western Surety's favor, the Ditmore and Clayton affidavits
were concocted in the aftermath of the court's January 13, 2017 ruling that only Greenwald
Neurosurgical's losses were covered. The reason that neither Greenwald Neurosurgical or its
attorneys itemized losses to Greenwald Neurosurgical pre-litigation and during discovery is
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because there either were none, or they were far less than the $100,000.00 ultimately awarded on
summary judgment. Pre-suit the losses were identified as being to Dr. Greenwald personally and
to Allagash Realty. It wasn't until some three and a half years later, after the district court ruled
that only Greenwald Neurosurgical's losses were covered, that the story changed.
While there may be other explanations for Greenwald Neurosurgical's change in stories,
the district court was required to draw all reasonable inferences in the non-moving party's favor.

It did not do that here.
While Greenwald Neurosurgical has, no doubt, an innocent explanation as to why it took
it close to four years to reveal the "real truth" regarding from which entity Udy took an amount
in excess of the $100,000.00 bond limit, it is entirely reasonable for Western Surety to ask that a
jury conclude that the reason Greenwald Neurosurgical never itemized losses to it throughout the
pre-claim process and during discovery is because it either had no losses or had losses
significantly under the $100,000.00 bond limit.

2.

There was Ample Evidence that Udy Did Not Use Greenwald Neurosurgical
Money to Pay Dr. Greenwald's Personal Credit Cards.

Similarly, there were numerous facts that either directly contradicted or undercut the
Ditmore and Clayton contention that Udy fraudulently induced Ditmore to transfer Greenwald
Neurosurgical money to accounts from which he then paid the credit card balances he ran up on
Dr. Greenwald's personal credit cards.
There is no dispute that the amount initially submitted ($130,091.20) was the amount
Udy charged on the cards. (R., p. 478.) Greenwald Neurosurgical did not claim that Greenwald
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Neurosurgical funds were used to pay the entire balance off. In his affidavit in support of his
claim Dr. Greenwald stated that "I am unable to obtain relief from the credit card charges and
financial institutions due to the fact that Mr. Udy has not been formally charged." (R., p. 486, en
10.) Had Udy paid the entire $130,091.20 in charges off with Greenwald Neurosurgical funds,
as claimed by Ditmore and Clayton (for the first time) in their April 2017 summary judgment
affidavits (see, e.g., R., p. 313, en 22. a.), there would have been no "charges" to dispute with the
card companies as contended by Dr. Greenwald in his January 15, 2014 affidavit.
In his November 11, 2016 affidavit in opposition to Western Surety's summary judgment
motion, Dr. Greenwald said the same thing, "I am unable to obtain relief from the credit card
charges ... " (R., p. 95, en 10.) Again, had the charges been paid off, as Ditmore and Clayton
claimed in their April 2017 affidavits, there would have been no "charges" to Dr. Greenwald,
personally, to have disputed.
In juxtaposition to the simple fraud alleged by Ditmore and Clayton in their 2017

affidavits, Dr. Greenwald stated in affidavits in opposition to Western Surety's motion for
summary judgment, and in support of the pre-suit claim, that "Mr. Udy routinely paid for these
credit card charges with stolen/embezzled funds from my checking accounts using a complex
scheme of transfers between accounts." (R., p. 95, en 8; 486, en 9.) Merely fraudulently inducing
Ms. Ditmore to transfer funds out of the Greenwald Neurosurgical account to other accounts
from which Udy would then pay the card balances was not a "complex scheme of transfers
between accounts." It was a simple scheme.
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Furthermore, Dr. Greenwald claimed that the funds were taken from "my checking
accounts," not from a single account (the Greenwald Neurosurgical account) as claimed by
Ditmore and Clayton. (R., p. 312, <J( 14. e. ("Mr. Udy continually deceived me into making
unnecessary deposits into Mr. Greenwald's personal account from the Greenwald Neurosurgical
business account"); R., p. 319, <J( 12 ("Mr. Udy's deception caused all funds to be withdrawn
from Greenwald Neurosurgical").)
There are significant inconsistencies as well between the Ditmore and Clayton affidavits
that strain credibility. For example, Mr. Clayton claimed that Udy would "make charges on the
fraudulent credit card," show it to Ditmore, and request "money to pay the statement." (R., p.
319, <J( 12.) Ditmore's affidavit claimed simply that Udy requested that she withdraw money
from the Greenwald Neurosurgical account and deposit it in Dr. Greenwald's personal accounts
so he could pay the "credit card statements and other bills." (R., p. 312, <J( 14. d.) In a separate
portion of his April 2017 affidavit, Mr. Clayton stated that Udy would "provide Ms. Ditmore
with an exaggerated amount he wanted transferred. Ms. Ditmore withdrew the amount requested
from the Greenwald Neurosurgical business account, and deposited the amount in Dr.
Greenwald's personal account. Matt Udy then withdrew the excess money for his personal use."
(R., p. 319, <J( 11, emphasis added.) So, instead of using the transferred money to pay the card

balances, this version of events claims that Udy simply used the "excess money" for himself.
Additionally, the contention that Udy used $130,091.20 in Greenwald Neurosurgical's
money to pay the $130,091.20 in illicit charges on Dr. Greenwald's personal credit cards is either
contradicted by the record or not supported by it. The April 2017 Ditmore affidavit purported to
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show $89,000.00 in transfers from the Greenwald Neurosurgical account to other accounts from
which Udy either paid the fraudulently induced Allagash Realty "expenses and bills" (R., p. 311,
CJ{

13. b.) or paid down the credit card balances. (R., p. 312, CJ{ 14. e.) "I have reviewed the

various withdrawals I made at the direction of Mr. Udy, and have attached them to this
affidavit." (R., p. 312, CJ{ 15.) "The highlighted items (totaling $89,000.00) are the amounts Mr.
Udy embezzled from Greenwald Neurosurgical, PC by his deceptive practices outlined above."
(R., p. 312, CJ{ 16.)

Although Greenwald Neurosurgical submitted statements for Udy's phony Allagash
Realty account, none of the transfers referenced by Ditmore show up on the account statements.
(R., pp. 530-534.) Similarly, none of the transfers alleged by Ditmore show up on the ledger for

the phony Allagash Realty account submitted by Greenwald Neurosurgical. (R.., p. 316.)
Last, again the statements of counsel at the January 2017 hearing before the district court
to avoid summary judgment are crucial. Those statements clearly identified losses to Greenwald
Neurosurgical of $28,534.00, and the rest of it was "from Allagash and credit card fraud."

3.

The District Court's Conclusions Were Not Supported by the Record.

In addition to its failure to recognize disputed issues of fact, the district court's
conclusions about what the Ditmore and Clayton affidavits showed were incorrect. For example,
in rejecting Western Surety's argument that the "new affidavits" were contradicted by other
evidence, the court wrote:
Instead of contradicting prior disclosures, the new affidavits explain that the P.C.,
in one manner or another, was required to replenish the looted accounts out of its
general account.
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(R., p. 705, emphasis added.)

There was no evidence that accounts were "looted" and "replenish[ed]" out of Greenwald
Neurosurgical's general account. Ditmore claimed that Udy misled her into thinking that he
needed funds from Greenwald Neurosurgical's general account by telling her that the "Allagash"
and "personal checking account" had "insufficient funds" to cover "the expenses." (R., p. 311, <JI
13. b.) Clayton said that Udy would "present to Ms. Ditmore statements from the fraudulent
Allagash account, to verified [sic] lack of funds to pay Allagash expenses." (R., p. 310, <JI 13.)
There was no evidence that Udy "looted" accounts and replenished them by misleading Ditmore
to transfer Greenwald Neurosurgical funds.
And, circling back to the pre-litigation claim materials and representations by Greenwald
Neurosurgical to Western Surety, the district court's conclusion that accounts were "looted" and
"replenished" out of Greenwald Neurosurgical's general account is contradicted by the numerous
facts showing that Udy took $140,095.00 in rental checks "from Allagash" and the absence of
any evidence that the $130,091.20 charged on Dr. Greenwald's personal credit cards was paid
off, to the penny (as the Ditmore and Clayton affidavits contend), at a later date with funds from
Greenwald Neurosurgical.

B.

There Were Disputed Issues of Fact Regarding Whether Udy Met the Bond's
Definition of an Employee.
The district court also erred in taking from the jury the issue of whether or not Udy fit

within the bond's definition of an "employee" of Greenwald Neurosurgical, which the bond
required for coverage of losses to Greenwald Neurosurgical. Where policy language is "clear
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and unambiguous," coverage "must be determined in accordance with the plain meaning of the
words used." Mutual of Enumclaw Ins. Co. v. Roberts, 128 Idaho 232,235,912 P.2d 119, 122
(1996).
Here, there were facts supporting Western Surety's position that the acts committed by
Udy, as alleged by Ditmore and Clayton, were outside the course and scope of his employment
with the only insured under the policy, which was a neurosurgical practice.
Stated differently, Western Surety did not agree to bond a "hybrid" employee, i.e., one
paid solely by Greenwald Neurosurgical but who worked for the practice, Dr. Greenwald
personally, and Allagash Realty.
Western Surety agreed to bond an employee wearing one employment hat, not three.
Here, the Bond protected:
against any loss of money or other property which the Insured shall sustain or for
which the Insured shall incur liability to any Customer or Subscriber of the
Insured through any fraudulent or dishonest act or acts committed by any
Employee or Employees of the Insured acting alone or in Collusion with others ...
(emphasis added)
The Bond defines "Employee" as follows:
The word Employee or Employees, as used in this bond shall be deemed to mean,
respectively, one or more of the natural persons (except directors or trustees of the
Insured, if a corporation, who are not also officers or employees thereof in some
other capacity) while in the regular service of the Insured in the ordinary course of
the Insured's business during the term of this bond, and whom the Insured
compensates by salary.... (Emphasis added.)
(R., p. 470, <J[4, emphasis added.)

27

"In order to hold an insurer liable on a fidelity bond, the loss claimed by the employer
must have been caused by a person whose fidelity was insured under the bond, and that person
must have been acting in the particular capacity or position far which his or her fidelity was
insured." 13 Am. Jur. Proof of Facts 3d 559 (1991) (emphasis added).
The business of a neurosurgical practice is not to provide a "personal assistant" to its
owner, or to provide employees to a separate real estate company. 16 As the Court recognized in
its January 13, 2017 decision, these are all legally separate entities. (R., p. 285.) By definition,
acts undertaken by Mr. Udy, in his capacity as an employee of other entities, for the benefit of
those entities, i.e., in the "ordinary course" of his employment for them, are not covered by the
bond.
The district court concluded that Western Surety's construction of the term "employee"
was overly "narrow." (R., p. 712.) While conceding that "Udy performed duties directly for the
benefit (or detriment) of Allagash Realty and Dr. Greenwald while being paid by the P.C." (R.,
p. 703), the district court ruled that moving money "out of the P.C." was part of the "regular
service" he performed for the P.C. (R., p. 703.)
While there is some appeal to this analysis, i.e., it is true that any business in the course
of operating will make payments to third parties, there are two distinguishing factors at play
here.

Greenwald Neurosurgical' s Articles of Incorporation note its purpose is to "conduct a medical
practice of neurosurgery." (R., p. 372.)
16
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First, the third parties to whom Udy allegedly directed the transfer of funds (Dr.
Greenwald personally and Allagash Realty) employed Udy. He worked for them. And,
Greenwald Neurosurgical paid him to work for them. So, this is not a situation where an
employee for a company, in this case Gre~nwald Neurosurgical, was making payments to
disinterested third parties in the usual course of business. Rather, Udy allegedly induced
Ditmore to make transfers from Greenwald Neurosurgical's account in the course and scope of
his employment with Dr. Greenwald, personally, and Allagash Realty, for their benefit.
Second, at least in the version of events as presented by the Ditmore and Clayton
affidavits, Udy had no authority to transfer Greenwald Neurosurgical funds. Ditmore noted that
Udy had to ask her to transfer the funds. (R., p. 310, 'II 10 p. 311, 'II 13. c. ("I withdrew amount
requested by Mr. Udy") and p. 312, 'II 14. d. ("Mr. Udy requested I withdraw money").) Clayton
claimed that "[f]unds could not be removed from the business account without her [Ditmore's]
knowledge." (R., p. 318, 'II 9.)
That Udy apparently had no authority to transfer Greenwald Neurosurgical funds is also
supported by Ditmore's employment responsibilities, which she submitted on summary
judgment. These included "[e]xclusive management of banking of medical practice funds
received with assistance or periodic oversight by accounting personnel (Troy Clayton, CPA)."
(R., p. 315, emphasis added.)

. '"-·

There was at least a disputed issue of fact, therefore, as to whether Udy had the authority
to transfer Greenwald Neurosurgical funds to third parties. He had to ask Ditmore to do it. The
transfers themselves were arguably not in the "ordinary course" of his employment in Dr.
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Greenwald's neurosurgical practice. Rather, what he did - requesting the transfers - was in the
ordinary course of his employment with Dr. Greenwald personally and Allagash Realty, and
done only for their benefit, not for the benefit of Greenwald Neurosurgical. There was evidence
that only Ditmore, in the ordinary course of her employment, could actually transfer the funds.
By definition, Mr. Udy's purported requests to transfer funds from Greenwald
Neurosurgical to perform his duties for Dr. Greenwald personally and for Allagash Realty, LLC,
were not done in the ordinary course of working for a neurosurgical practice. Neither had
anything to do with a neurosurgical practice, and the funds purportedly transferred were, as
represented Udy and as accepted by Ms. Ditmore, for the benefit of separate and distinct legal
entities that were not bonded.
The affidavits of Ms. Ditmore and Mr. Clayton establish that, with respect to the alleged
losses identified by Greenwald Neurosurgical, P.C., Mr. Udy was not acting in his capacity as an
employee of the insured. He was acting for two non-bonded entities. A jury should be permitted
to decide whether or not Udy met the bond's definition of "employee," which is required before
there is coverage.
Western Surety did not agree to bond a "hybrid" employee (Udy) who was paid to work
not only for Greenwald Neurosurgical, but also to work as Dr. Greenwald's "personal assistant"
and as an employee of Allagash Realty, LLC.
Last, there was at least a disputed issue of fact as to whether Udy was actually even an
"employee" of Greenwald Neurosurgical, as Greenwald Neurosurgical referred to him as its
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"CFO" in discovery (R., p. 122, Answer to Interrogatory No. 9) and Ditmore referred to him as a
"financial officer." (R., p. 312, IJ[ 17.)
The district court should have permitted Western Surety to argue there was no coverage
for the loss, as Udy did not qualify as an "employee" of Greenwald Neurosurgical under the
bond's terms.

IV. CONCLUSION
One discovery response of Greenwald Neurosurgical underlines the central point of this
appeal, which is that the version of events presented by the April 2017 Ditmore and Clayton
affidavits (and accepted by the district court) was far from undisputed:

Request for Production No. 12: Please provide any bank account statements
which demonstrate that Mr. Udy took money from Brent H. Greenwald d/b/a
Greenwald Neurosurgical, P.C.
Response to Request for Production No. 12: There are no bank statements
which demonstrate withdrawal of funds. See answers to interrogatories above.
Matt Udy prepared fraudulent invoices which were paid, the remainder were
funds he intercepted and did not deposit. Copies were previously provided of the
fraudulent invoices, and the accounts within which the money was transferred.
See attached documents.
(R., p. 407, emphasis added.)
In spite of this response, made April 15, 2016, and verified later under oath by Dr.
Greenwald (R., p. 410), the Ditmore affidavit attached an account ledger purporting to show
$89,000.00 in transfers from the Greenwald Neurosurgical account that were fraudulently
induced by Udy. (R., p. 316.) Neither the Ditmore or Clayton affidavits mentioned payments
being made on "fraudulent invoices" submitted by Udy, nor did either mention "funds" that were
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"intercepted" and not deposited. Rather, both affidavits represented that Udy embezzled the
$140,095.00 and $130,091.20 amounts in an entirely different way, i.e., he fraudulently induced
Ditmore to transfer, to the penny, those amounts out of the Greenwald Neurosurgical account to
other accounts.
Greenwald Neurosurgical's story changed here, and changed in significant ways, which
the district court essentially admitted in recognizing that Greenwald Neurosurgical's claim had
been "re-characterized" by the Ditmore and Clayton affidavits and gone through a
"metamorphosis." (R., p. 704.)
Accordingly, the district court's grant of summary judgment was in error.
DATED this '2--'2. k

l day of March, 2018.
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